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debt until the contingency has happened. (Id. 221.) Non constat that the con- 
tingency will happen — for example, in the case of a claim for damages upon a bond 
conditioned for the faithful performance of a duty, or where the bankrupt is sec- 
ondarily liable as an endorser or surety. 
Loveland on Bankruptcy, sec. 113, states the rule thus: 

" The word 'debt ' is as applicable to a sum of money which has been promised 
at a future day as to a sum now due and payable. Whether the debt is owing or 
not is in no respect determined by a reference to the time of payment. A sum of 
money which is certainly and in all events payable, is a debt absolutely owing, with- 
out regard to the fact whether it be payable now or at a future time." 

It would seem, therefore, in the supposed case stated that the claim for the 
uncalled stock subscription is not provable; that the bank is entitled to all the 
assets; that if the bankrupt wishes to free himself from the stock obligation he 
must wait until a call is made upon his subscription, and that he must file a new 
petition quoad each call, for non constat that another will ever be made. 



Bankrupt Act — Preference — Payments to Creditor within Four 
Months. — One of the most important deliverances thus far made by the Supreme 
Court of the United States upon the Bankruptcy Act of 1898, and to which the 
editor of the American Bankruptcy Reports refers as " this long-expected decis- 
ion," is that contained in the judgment in Carson, Pirie, Scott & Co. v. Chicago 
Title & Trmi Co., 5 Am. Bank. B. 814, 10 Advance Sheets U. S. 906, 21 Sup. Ct. 
906 (May, 1901 J, sub nom "Pirie v. Chicago Title & Trust Co." The ruling is, 
briefly, that a payment of money by an insolvent debtor to a creditor within four 
months of filing his petition, the debtor not intending to give a preference, and 
the creditor not having reasonable cause to believe a preference was intended, 
nevertheless constitutes a preference within the meaning of tlie Bankruptcy Act, 
and must be surrendered as a condition precedent to proving the balance of the 
debt or other claim of the creditor. 

A much mooted question is thus put beyond doubt, though with a formidable 
dissent — the Chief Justice and Mr. Justice Shiras, Mr. Justice White and Mr. 
Justice Peckham declining to concur, though they filed no statement of their views. 
A statement of the other side of the question may be found in the opinion of Pur- 
nell, J., in Re Ratliff, o Am. Bank. B. 713, in which the following argumeniumab 
inconvenienti is employed: 

"Subsection 'b' of section 60 provides when a preference is voidable — i. e., 
limiting the time to four months — and when the party benefited thereby, or his 
agent, ' shall have had reasonable cause to believe it was intended to give a prefer- 
ence.' Subsection 'a,' quoted, does not limit the time to within four montlis, or 
any other period, and, to strictly construe it, any payment at any time may pre- 
vent a creditor from proving a debt unless he refunds all sums paid. This was 
certainly not the legislative intention. No court has so decided; none will so de- 
cide. And yet the construction seems to be logical To hold every pay- 
ment on a debt in the course of commercial transactions a preference, would be to 
decide the Bankrupt Act was intended to efiectnally end all dealings on credit, 
even the thirty, sixty and ninety day basis, upon which the bulk of trading is 
transacted, and to a great extent paralyze business. No one would impute such 
an intention to the Congress of the United States." 
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The opinion of Mr, Justice McKenna will be read with interest by the profes- 
sion. We make the following extract from it: 

"It will be observed that payments in money are not expressly mentioned (in 
subdivision ' a ' of section 60 of Act of 1898). Transfers of property are, and one 
of the contentions of appellants is, that by ' transfers of property ' payments in 
money are not intended. The contention is easily disposed of It is answered by 
the definitions contained in section 1. It is there provided that 'transfer' shall 
include the sale and every other and different mode of disposing of or parting with 
property or the possession of property, absolute or conditional, as a payment, 
pledge, mortgage, gift, or security.' It seems necessarily to mean that a transfer 
of property includes the giving or conveying anything of value — anything which 
has debt-paying or debt-securing power. 

" We are not unaware that a distinction between money and other property is 
sometimes made, but it would be anomalous in the extreme that in a statute which 
is concerned with the obligation of debtors and the prevention of preferences to 
creditors, the readiest and most potent instrumentality to give a preference should 
have been omitted. Money is certainly property whether we regard any of its 
forms or any of its theories. It may be composed of a precious metal, and hence 
valuable of itself, gaining little or no addition of value from the attributes which 
give it its ready exchangeability and currency. And its other forms are imme- 
diately convertible into the same precious metal, and even without such convereion 
have, at times, even greater commercial efficacy than it. It would be very strange 
indeed if such forms of property, with all their sanctions and powers, should be 
excluded from the statute, and the representatives of private debts, which we de- 
nominate by the general term 'securities,' should be included. We certainly can- 
not so declare upon one meaning of the word 'transfer.' If the word itself per- 
mitted such declaration, which we do not admit, the definition in the statute 
forbids it. 'Transfer' is defined to be not only the sale of property, but 'every 
other mode of disposing or parting with property.' All technicality and narrow- 
ness of meaning is precluded. The word is used in its most comprehensive sense." 

The editor of the American Bankruptcy Beports, commenting on the decision, 
says: 

"It will be noticed that while the preferential payment in this case was given 
in four months, there is nothing in the reasoning of the case which would confine 
the rule to a payment made within four months of bankruptcy, but such reasoning 
apparently would include a payment made prior to the four months if made while 
the debtor is insolvent, and with intent to prefer, as was held in the District of 
Massachusetts in Re Jones, 4. Am. B. R. 563." 

As the point did not arise, the court of course declined to decide it, though, in 
stating that fact, it used this expression : 

"A time limit is entirely independent of the belief of the creditor or of the 
belief which may be attributed to him — entirely independent of his right to a 
greater proportion of the bankrupt's property than other creditors." 

Another question over which there was wide diversity of opinion m the pro- 
fession was, as to whether alimony was a provable or dischargeable debt. As 
heretofore noted {ante p. 215), it also was finally set at rest, this time by the unani- 
mous opinion of the court, delivered by Mr. Justice Gray, to the efiect that neither 
alimony in arrear at the time of the adjudication, nor accruing thereafter, is prova- 
ble in bankruptcy or barred by a discharge. Avdubon v. Shufddl, 5 Am. Bank. 
E. 829. 



